Permitting & Enforcement Committee Meeting				January 13, 2009


Permitting and Enforcement Committee	FINAL

When:         January 13, 2009			
9:30 a.m. - 1:00 p.m.
Where:		Central Office, Columbus 			
Conference Room C							
Facilitator:	Jim Braun, Co-Chair
Minutes:	Ed Fasko

	
Time	
	
Topic
	
Lead /
Involvement
	
Actions Needed
	
Deadline

	
9:30
10:00
	
Enforcement update
· New items?
· CETA items?
· Open burning question.
	

Orlemann
Orlemann
RAPCA
	

General update.
General update.
See Legal response below.
	

NA

	
10:00
10:30	
	
New Source Review
· New items?
	

Hopkins
	

General update.
	

NA

	
10:30
11:00
	
Permit Issuance and Data Management
· New items?
	

Ahern
	

General update.
	

NA

	
11:00
11:15
	
Break
	
everyone
	
Relax & Stretch
	
NA

	
11:15
11:45
	
STARS2 
· New items?
	

Ahern / Ours
	

General update.
	

NA

	
11:45
12:15
	
Terms and Conditions and Policy Distribution
· New items?
	


Suttman
	


General update.
	


NA

	
12:15
12:30
	
Engineering Guides Revisions
· Review and update existing Engineering Guides.


	

# 6 - Cleveland

# 9 - NWDO


# 16 - NWDO
# 18 - Toledo

# 20 - Akron
# 23 - SEDO

# 24 - Toledo
# 25 - Cleveland
# 26 - NEDO
# 27 – RAPCA
#28 – CDO

#29 - CDO
# 44 - NEDO

# 53 - Dewulf / JO / LB

# 70 - Hopkins

# 74 - Hall

# 75 – Hopkins

17-08 – Orlemann

21-07 – Orlemann/Braun

	

# 6 - Mike H. to review Jim O.s comments
# 9 – Jim O. reviewed NWDO changes, ready to finalize.
# 16 – Jim O. final review.
# 18 - Toledo revise question
# 20 - update on progress
# 23 – Comments received and making revisions.
# 24 - update on progress
# 25 - update on progress
# 26 - update on progress
# 27 – Final version ready.
#28 – Submit comments by November 13.
#29 – update on progress
# 44 - More changes needed per STARS2.
# 53 - Rule was appealed with hearing in February.
# 70 - Hunter review comments
# 74 - FR for PM2.5 effective; need changes.
# 75 - Hopkins review comments
# XX Submit comments to Orlemann by January 31.
# XX Submit comments to Braun by January 31.
	

NA












NA

	
12:30
12:45
	
General Permit & Permit By Rule development
· Create new GPs and PBRs
	


Crematories - Cleveland
Generators - NEDO
Tub Grinders - CDO
	


Provide status update.
	


NA

	
12:45
1:00
	
New items?
	

All
	

New items to discuss?
	

NA




	
Pending Action Items suggested by P&E Committee
	
Date Action Completed

	
1.  Post most recent template Directors letters on intranet.
	
??

	
2.  Post most recent audit disclosure exemption letter on intranet.
	
??

	
3.  Suttman to prepare landfill guidance document.  Need to address e-mail from USEPA regarding authority to allow changes.
	
??

	
4.  Orlemann to revise EAR form to remove duplicate information.
	
??



Parking Lot Items:

1.	Multiple emissions units controlled by a common control device.  There is a small possibility that these permitting concepts might be used for the BAT rules under SB 265 or they could be used to develop pollutant specific limitations in the OAC rules. 

2.	Engineering Guide on 17-11 and 17-08 - Draft guide was distributed to the P&E Committee on January 8, 2009.  Submit comments on this draft guide to Jim Orlemann by the end of January. 



Next meeting:  March 10, 2009


















Open Burning question from RAPCA:


We have an open burning question regarding the definition of "Agricultural Waste" that we were hoping to clarify.  Included in the definitions of what is agricultural waste is 'structural materials' but not 'buildings'.  Does this mean that an entire wood barn can be torn down and burned in a pile if it meets the distance requirements?  Or could the owner take the barn down, recycle parts and burn the remaining wood materials as agricultural waste?  We have interpreted the regulations to mean this is possible, but we have questioned the intent of the definition.  The engineering guide does not address this question. Could you please provide clarification? 

Response in 2006 was
....we feel the definition would allow a farmer to take the barn apart so as to separate out what he wanted to dispose of, sell (or save) and could then burn the structural materials that do not contain rubber, grease..liquid petroleum products......think intent of rule why you cannot burn whole standing buildings is because they could contain these materials that should not be burned..but if took building apart then burned the wood would be OK if satisfied the other conditions in the rule...

A second response some time later 2008 was
The open burning rules, as applied to agricultural waste, are not clear.  "Structural materials" may be burned, but buildings may not.  I would consider structural materials to be more related to old fencing and waste boards from barn repair.  Taking apart a barn and then burning elements of it seems like circumvention of the prohibition on the burning of farm buildings.  It doesn't make sense to prohibit barn burning but allow the barn to be taken apart and then burned or elements of it burned.  

RAPCA would like a consensus of opinion on this to help us better respond in the future.
What has been the practice in your jurisdiction?  



-----Original Message-----
From: Jim Orlemann [mailto:jim.orlemann@epa.state.oh.us] 
Sent: Tuesday, December 23, 2008 10:06 AM
To: cananjr@rapca.org
Cc: Jim Braun; Lee Burkleca; Tom Kalman
Subject: Re: Fwd: Burning barn siding/wood

Jeff, as explained below, Bryan does not believe it would be lawful to consider a dismantled building to be agricultural waste that could be burned for disposal.  In other words, burning a dismantled building would be prohibited.

>>> Bryan Zima 12/22/2008 3:38 PM >>>

Jim, I think Tom Kalman's position is correct.

As you know, "agricultural waste" means, in part, "any matter generated by crop, horticultural, or livestock production practices, and includes such items as woody debris and plant matter from stream flooding, bags, cartons, structural materials, and landscape waste that are generated in agricultural activities. . . ."

Words in definitions are supposed to be given their common meaning.  The phrases, "generated by crop, horticultural, or livestock production practices" and "generated in agricultural activities" would not normally be read, in my opinion, to include building demolition.  As was suggested, there are types of "structural material" that may fit the bill of being generated by agricultural activities and practices.  They could include structures on which vines or plants could grow, freeze prevention tarps and cloth, etc.  In contrast, building demolition is not what one would typically think of as being generated in an "agricultural practice" or ongoing "agricultural activity."  Demolition seemingly is something that is done in the temporary cessation of normal practice or outside normal practice or activity.

The other items listed in the definition as examples can also suggest what was intended.  They--flooding debris, bags and cartons--all refer to more regularly or periodically-generated wastes.  This contrasts with the extraordinary, or once-in-a-generation act of demolishing a building.

Most conclusive, however, is the express exclusion for buildings.  That exclusion creates two different groups:  "Buildings" on one hand, and "structural material generated in agricultural practice or activity" on the other.  I see nothing in the definition that would suggest an intent by the rule drafters that "buildings" would be converted into "structural material" at some point in the demolition process.  That could convert just about every building into structural material (unless it was burned with no demolition), and would literally eliminate the exemption for buildings.  I read the rule to indicate that once a building, always a building, whether demolished or not.  The burning of a demolished building would still be the burning of a building, and so excluded from the definition of agricultural waste.

>>> Jim Orlemann 12/22/2008 12:07 PM >>>

Bryan, could we get your legal opinion on this issue?  I don't think it will take too much of your time.  The issue is whether someone could dismantle a building and then dispose of it by burning, claiming that the dismantled building is structural material that can be burned as "agricultural waste."  You'll see that the definition of "agricultural waste" in 3745-19-01 includes "structural materials" and excludes "buildings."

>>> "Jefferis Canan" <cananjr@rapca.org> 12/11/2008 2:14 PM >>>

During the last P&E meeting RAPCA brought up two conflicting conversations held in the past concerning the burning of wood following the proper demolition of an old barn (assuming the asbestos end of things are taken care of and assuming the barn is dismantled with all items to be salvaged, large timbers, various other items not intended to be burned are removed - leaving only waste siding or timbers that are not reclaimed) the question is...Is it permissible for the farmer to then burn for waste disposal the remainder of the wood waste following demo of the barn??

Jim during the meeting you had asked Jason the source of our past interpretations, and he was not aware.  Below are the opinions of Tom Kalman and Lee Burkleca.  Jim you had stated that you may send the question on to legal.

From the final notes of the Nov 13, P&E: RAPCA had submitted a question regarding the definition of agricultural waste Structural materials are in the definition, but not buildings. There were two interpretations of whether a barn could be torn down and burned as agricultural waste.  One interpretation said as long as the non-wood materials were removed, the remaining wood materials could be burned as agricultural waste.  The second interpretation indicated the removing of material and then the burning of the remainder of wood, seemed to be a circumvention of the rule. It was generally agreed that the second interpretation was correct, especially in light of the asbestos rules, but RAPCA is to check on the source of the responses.  

The following is a response from Tom Kalman on 8/4/08 to questions I posed, and the 2006 response from Lee: 

Jeff, First, it was never mentioned that D M Enterprises was an agricultural operation.  Secondly, another building was razed in addition to the barn.  The open burning rules, as applied to agricultural waste, are not clear.  "Structural materials" may be burned, but buildings may not.  I would consider structural materials to be more related to old fencing and waste boards from barn repair. Taking apart a barn and then burning elements of it seems like circumvention of the prohibition on the burning of farm buildings.  It doesn't make sense to prohibit barn burning but allow the barn to be taken apart and then burned or elements of it burned.  Does that help?  TK

  >>> "Jefferis Canan" <cananjr@rapca.org> 7/31/2008 11:30 AM >>> Good afternoon Tom,

I was reading the July 17, 2008 Enf notes and this one (Case Number
2617) caught my eye.

Please see the attached e-mail below, where we had a discussion on this OB issue with Lee.  Our reading of his response looks counter to the decision made to pursue enforcement in the case against D M Enterprises (open burning of wood from a demolished barn).

Were there other issues involved, example burning of rubber, grease..liquid petroleum products etc??

We want to be consistent and correct in information we give out in the future, and we have a fellow that has asked permission to do this very thing in the past.

Thanks, jeff

>>> "Lee Burkleca" <lee.burkleca@epa.state.oh.us> 3/28/2006 3:19 PM >>>

Hey Christine....we feel the definition would allow a farmer to take the barn apart so as to separate out what he wanted to dispose of, sell (or save) and could then burn the structural materials that do not contain rubber, grease..liquid petroleum products......think intent of rule why you cannot burn whole standing buildings is because they could contain these materials that should not be burned..but if took building apart then burned the wood would be OK if satisfied the other conditions in the rule........Lee 

>>> "Christine Swetz" <swetzca@rapca.org> 3/24/2006 4:58 pm >>>

Good afternoon Lee,We have a question regarding the definition of "Agricultural Waste" that we were hoping you could clarify.  Included in the definition is 'structural materials' but not 'buildings'.  Does this mean that an entire wood barn can be torn down and burned in a pile if it meets the distance requirements?  We have interpreted the regulations to mean this is possible, but we have questioned the intent of the definition.  The engineering guide does not address this question. Could you please provide clarification? Thank you, Christine Swetz RAPCA
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